RESOLUTION 2009-23
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMOORE
AUTHORIZING THE CITY ATTORNEY TO COOPERATE WITH THE
LEAGUE OF CALIFORNIA CITIES, OTHER CITIES AND COUNTIES IN
LITIGATION CHALLENGING THE CONSTITUTIONALITY OF ANY
SEIZURE BY STATE GOVERNMENT OF THE CITY’S STREET
MAINTENANCE FUNDS

At a Special Meeting of the City Council of the City of Lemoore duly called and
held on June 16, 2009, at 7:30 p.m. on said day, it was moved by Council Member
, seconded by Council Member and carried that the
following Resolution be adopted:

WHEREAS, the current economic crisis has placed cities under incredible
financial pressure and caused them to make painful budget cuts, including layoffs and
furloughs of city workers, decreasing maintenance and operations of public facilities, and
reductions in direct services to keep spending in line with declining revenues; and

WHEREAS, since the early 1990s the state government of California has seized
over $10 billion of city property tax revenues statewide, now amounting to over $900
million each year, to fund the state budget even after deducting public safety program
payments to cities by the state; and

WHEREAS, in his proposed FY 2009-10 budget the Governor has proposed
transferring $1 billion of local gas taxes and weight fees to the state general fund to
balance the state budget, and over $700 million in local gas taxes permanently in future
years, immediately jeopardizing the ability of the City to maintain the City’s streets,
bridges, traffic signals, streetlights, sidewalks and related traffic safety facilities for the
use of the motoring public; and

WHEREAS, the loss of almost all of the City’s gas tax funds will seriously
compromise the City’s ability to perform critical traffic safety related street maintenance,
including, but not limited to, drastically curtailing patching, resurfacing, street
lighting/traffic signal maintenance, payment of electricity costs for street lights and
signals, bridge maintenance and repair, sidewalk and curb ramp maintenance and repair,
and more; and

WHEREAS, some cities report to the League of California Cities that they will
be forced to eliminate part or all of their street maintenance operations while others will
be forced to cut back in other areas (including public safety staffing levels) to use city
general funds for basic street repair and maintenance. Furthermore, cities expect that
liability damage awards will mount as basic maintenance is ignored and traffic accidents,
injuries and deaths increase; and

WHEREAS, in both Proposition 5 in 1974 and Proposition 2 in 1998 the voters
of our state overwhelmingly imposed restriction on the state’s ability to do what the
Governor has proposed, and any effort to permanently divert the local share of the gas tax
would violate the state constitution and the will of the voters; and

WHEREAS, cities and counties maintain 81% of the state road network while the
state directly maintains just 8%; and



WHEREAS, ongoing street maintenance is a significant public safety concern. A
city’s failure to maintain its street pavement (potholes filling, sealing, overlays, etc.),
traffic signals, signs, and street lights has a direct correlation to traffic accidents, injuries
and deaths; and

WHEREAS, according to a recent statewide needs assessment' on a scale of zero
(failed) to 100 (excellent), the statewide average pavement condition index (PCI) is 68, or
“at risk.” Local streets and roads will fall to “poor” condition (Score of 48) by 2033
based on existing funding levels available to cities and counties.

NOW, THEREFORE, BE IT RESOLVED THAT THE CITY COUNCIL OF
THE CITY OF LEMOORE hereby directs the City Attorney to take all necessary steps
to cooperate with the League of California Cities, other cities and counties in supporting
litigation against the state of California if the legislature enacts and the governor signs
into law legislation that unconstitutionally diverts the City’s share of funding from the
Highway Users Tax Account (HUTA), also known as the “gas tax,” to fund the state
general fund; and

RESOLVED FURTHER, that the City Clerk shall send this resolution with an
accompanying letter from the Mayor to the Governor and each legislator, informing them
in the clearest of terms of the City’s adamant resolve to oppose any effort to frustrate the
will of the electorate as expressed in Proposition 5 (1974) and Proposition 8 (1998)
concerning the proper use and allocation of the gas tax; and

RESOLVED FURTHER, that a copy of this Resolution shall be sent by the City
Clerk to the League of California Cities, the local chamber of commerce, and other
community groups whose members are affected by this proposal to create unsafe
conditions on the streets of our City for pedestrians, bicyclists and motorists.

Passed and adopted at a Special Meeting of the City Council of the City of
Lemoore held on the 16" day of June, 2009 by the following vote:

AYES:

NOES:

ABSENT:

ABSTAINING:
APPROVED:
John F. Murray
Mayor

ATTEST:

Nanci C, O, Lima, CMC
City Clerk



CERTIFICATE

STATE OF CALIFORNIA )
COUNTY OF KINGS ) ss.
CITY OF LEMOORE)

I, Nanci C. O. Lima, City Clerk of the City of Lemoore do hereby certify the
foregoing Resolution of the City Council of the City of Lemoore was duly passed and
adopted at a Regular Meeting held on June 16, 2009.

DATED: June 17, 2009

Nanci C. O. Lima, CMC
City Clerk
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TO: City Officials
FROM: Chris McKenzie, Executive Director
RE: Sample Resolution RE: Litigation Over Unconstitutional Diversion of
Local Share of Motor Fuel {Gas) Tax
DATE: Friday, June 12, 2009

Background. In his final revised May Revision, the Governor proposed the seizure of
almost $1 billion in city and county shares of revenues in the Highway Users Tax
Account (HUTA) from the motor fuel tax (or gallonage gas tax) to fund past and future
highway bond debt service payments out of the general fund. Yesterday the Joint Budget
Conference Committee endorsed this recommendation on a party line vote. It is clear to
attorneys employed and retained by the League that this recommendation, if enacted
into law, would be unconstitutional. In fact, in both 1974 and 1998 voters enacted
limitations on the power of the legislature to seize and use HUTA gas tax funds, allowing
only loans to the general fund on a limited basis. The altached legal opinion from the
Sacramento law firm of Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP, sets
forth the legal analysis and conclusion that the Governor’s proposal would violate Article
XIX of the California Constitution.

Resolution. The League has developed the attached sample resolution for cities that
wish to direct their city attorney to cooperate with the League, other cities and counties
in planning litigation challenging the constitutionality of the proposed theft of city and
county funds. It does not commit the city to filing litigation, but it directs the city
attorney to cooperate and work with the League and other local governments to advance
the Litigation. If litigation proves necessary in the next month or so, we anticipate there
will be some lead cities and counties, along with the League. It may eventually prove
desirable to have every interested city named in the litigation. As a result, asking your
city attorney to get engaged and cooperate in the planning of this possible next step is
appropriate and to send the message you will not take this lying down,

Your City’s Gas Tax Loss. For your city’s projected 2009-10 motor vehicle fuel tax
revenue loss see hitp://www.californiacityfinance.com/HUTAprojFYi0.pdf The total
amount of loss for each city is in the far right column. Under the Governor’s
proposal, approved by the Budget Conference committee, your city would lose this entire
amount. In the next year, the loss would be about 75% of this amount.

Where to Send Copies, The draft resolution directs the city clerk to send copies to
your legislators, the Governor, the League, and various community groups that care
about traffic safety in your city. We would appreciate you faxing copies to both your
League Regional Public Affairs Manager and the League’s Sacramento Office (Fax 916~
658-8240).

Questions. If you have any questions or need any information please contact your
League Regional Public Affairs Manager. City attorneys should contact Patrick Whitnell,
League General Counsel, at pwhiinell@cacities.org.



RESOLUTION NO.

A RESOLUTION AUTHORIZING THE CITY ATTORNEY TO COOPERATE
WITH THE LEAGUE OF CALIFORNIA CITIES, OTHER CITIES AND
COUNTIES IN LITIGATION CHALLENGING THE CONSTITUTIONALITY
OF ANY SEIZURE BY STATE GOVERNMENT OF THE CITY’S STREET
MAINTENANCE FUNDS

WHEREAS, the current economic crisis has placed cities under incredible
financial pressure and caused them to make painful budget cuts, including layoffs and
furloughs of city workers, decreasing maintenance and operations of public facilities, and
reductions in direct services to keep spending in line with declining revenues; and

WHEREAS, since the early 1990s the state government of California has seized
over $10 billien of city property tax revenues statewide, now amounting to over $900
million each year, to fund the state budget even after deducting public safety program
payments to cities by the state; and

WHEREAS, in his proposed FY 2009-10 budget the Governor has proposed
transferring $1 billion of local gas taxes and weight fees to the state general fund to
balance the state budget, and over $700 million in local gas taxes permanently in future
years, immediately jeopardizing the ability of the City to maintain the City’s streets,
bridges, traffic signals, streetlights, sidewalks and related traffic safety facilities for the
use of the motoring public; and

WHEREAS, the loss of almost all of the City’s gas tax funds will seriously
compromise the City’s ability to perform critical traffic safety related street maintenance,
including, but not limited to, drastically curtailing patching, resurfacing, street
lighting/traffic signal maintenance, payment of electricity costs for street lights and
signals, bridge maintenance and repair, sidewalk and curb ramp maintenance and repair,
and more; and

WHEREAS, some cities report to the League of California Cities that they will
be forced to eliminate part or all of their street maintenance operations while others will
be forced to cut back i other areas (including public safety staffing levels) to use city
general funds for basic street repair and maintenance. Furthermore, cities expect that
liability damage awards will mount as basic maintenance is ignored and traffic accidents,
injuries and deaths increase; and

WHEREAS, in both Proposition 5 in 1974 and Proposition 2 in 1998 the voters
of our state overwhelmingly imposed restriction on the state’s ability to do what the
Governor has proposed, and any effort to permanently divert the local share of the gas tax
would violate the state constitution and the will of the voters; and

WHEREAS, cities and counties maintain 81% of the state road network while the
state directly maintains just 8%; and



WHEREAS, ongoing street maintenance js a significant public safety concern. A
city’s failure to maintain its street pavement (potholes filling, sealing, overlays, etc.),
traffic signals, signs, and street lights has a direct correlation to traffic accidents, injuries
and deaths; and

WHEREAS, according to a recent statewide needs assessment' on a scale of zero
(failed) to 100 (excellent), the statewide average pavement condition index (PCI) is 68, or
“at risk.” Local streets and roads will fall to “poor” condition {Score of 48) by 2033
based on existing funding levels available to cities and counties.

NOW, THEREFORE, BE IT RESOLVED THAT THE CITY COUNCIL OF
THE CITY OF hereby directs the City Attorney to take all necessary
steps to cooperate with the League of California Cities, other cities and counties in
supporting litigation against the state of California if the legislature enacts and the
governor signs into law legislation that unconstitutionally diverts the City’s share of
funding from the Highway Users Tax Account (HUTA), also known as the “gas tax,” to
fund the state general fund; and

RESOLVED FURTHER, that the city manager or clerk shall send this
resolution with an accompanying letter from the mayor to the Governor and each
legislator, informing them in the clearest of terms of the City’s adamant resolve to oppose
any effort to frustrate the will of the electorate as expressed in Proposition 5 (1974) and
Proposition 8 (1998) concerning the proper use and allocation of the gas tax; and

RESOLVED FURTHER, that a copy of this Resolution shall be sent by the city
manager or clerk to the League of California Cities, the local chamber of commerce, and
other community groups whose members are affected by this proposal to create unsafe
conditions on the streets of our City for pedestrians, bicyclists and motorists.

ADOPTED this day of , 2009.

! California Statewide Local Streets and Roads Needs Assessment, Nichols Consulting Engineers, Chtd.
(2008), sponsored by the League of California Cities, California State Association of Counties and County
Engineers Association of California.
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Highway Users Tax" - Projected FY2009-10 Revenues

Streets & Highways Code Sec. TOTAL
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Highway Users Tax - Projected FY2009-10 Revenues

Streets & Highways Code Sec. TOTAL
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Highway Users Tax" - Projected FY2009-10 Revenues

Streets & Highways Code Sec. TOTAL
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594,465

........................................

P

154,386

NG e ...95234 205,740 6,000
''''''''''''''' 171,427 105,201 228 449 6,000
BIYTHE 123,218 77,005 164,204 5 000
CALIMESA 41,042 28943 54 694 2 000 '
CANYON LAKE """ 80,185 40,139 80,204 3,000 183 529
CATHEDRAL CITY 285730 . 172,083 380,773 7,500 846,056
COACHELLA . 220,660 133,996 294,058
CORONA §02,909 474,532 1,069,982
DESERT HOT SPRINGS 141,969 87.072 189,193
M E T e, 404,020 . 241,236 538,409
INDIAN WELLS s 208387 20,945 36,470
INDIO e 443,928 o 264,574 . 591,586
UAKE ELSINORE 271,254 163586 361 482
LA QUINTA 233,954 141771 311774
" MORENO VALLEY.|-.........uu...uuuuuu.....u..1 001 322-..,."”u-nuunsgo 576"--4...4.. 'E 334 392..-..---....n..u...u.u.u........
MURRIETA 545,553 324,014 727,021
NORCO e 149,011 92,091 198,977 ...
PALM DESERT e 277,245 o 167,090 .. 369,465
PALMSPRINGS 257,334 165,445 342,931
PERRIS 291939 175,684 289,047
RANCHO MIRAGE 92894 59 270
RIVERSIDE 1,616,634 960,450
SAN JACINTO 194,274 118,563
TEMECULA 550,368 326,829
WILDOMAR """ 2506814 . 151,514
MENTFEE e 560,791 332926 .. 747328 10,000 1,651,045
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Highway Users Tax" - Projected FY2009-10 Revenues

Streefs & Highways Code Sec. TOTAL
Sec21 05‘3’ Sec2106 ‘3’1 Sec2107 ‘3’| Sec2107.5" FY2009-10

......................................................................

SACRAMENTO COUNTY
CITRUS HEIGHTS4 75 560

.....................................................

633746 7500 1,448 635
A — 789,901 e DEHAED, ..., 1092748 0000 2,306,834
Foisom 395,333 526,833 7,500 1,204,687
GALY 130,233 173,562 5,000 402 696
TELETON 4,557 . 6,125 1,000 18,802
RANCHO CORDOVA 390878 | ...271977 520,896 7500 1181252
5.560,946 1,775,008 3452 778 10,000 7,828,736
202,503 120,748
10,208 10,778
L ASBATT G  EE EG ggRe
382,845 239,849 e 610,191 7,500 1,139,985
— 130,445 84,843 173,835 2,000 394,124
34,071 25,809 325706 2000 387,586
o 442,355 275801 589,496 7,500 1375252
CHING HILLS 450,230 280,725 599,690 7500 1,338,445
COLTON 282,781 e 178,137 ... 208803 ....T500 ...BA451%1
FONTANA 1,026,581 633,765 1,368,053 10,000 3,038,399
GRAND TERRACE e 68,311 46,183 91,033
HESBERIA —~ 478277 267,905 637,367
JIGHEAND s 285,937 . 180,089 .. 381,049
LOMALINDA ......... . 123,256 80,439 164,255
MONTCLAIR " 201,599 128,428 268,657
NEEDLES | st 31,626 24312 42,145
ONTARIO 945,935 584,386 1,260,582
............. 949301 ......586428 1265007
391,069 244,486 531,150
RIALTO e 543347 337,760 724,074
SAN BERNARDING 1,119,137 690,460 1,491,397

.........................................

TWENTYNINE PALMS 162,306 98,234 202,968

UPLAND : 409,376 558,702 545,551 )
......................................... 584,956 363,251 778,630 10,000 1,737,196
SHCAIPA s 283,541 ot L B2 BTT89. . o bt I0, s 847.517..
YUCCA VALLEY 718,628 " 154,356 5,000 351,073
................................... oo5366 875 A2 | reddad || 10000 | 1,704,202
.................................. 1,259,712 830,402 1678732 ...10,000 . .3.778846
CORONADO 146,898 191,199 195,761 ... 6,000 .o 449,857
DEL MAR s 24,943 o 21,264 33,240 .. 1.000 80,468
' 533,359 354,439 710,771 7500 1606,088
247,810 . 232,852 463,503 k1900 051,066
ESCONDIDO 780972 516655 1,040,668 . 19000 ....2:348.235
MPERTAL BEACH 183560 105,577 504,668 B 00 469,874
308,699. 207,185 e S0 1282 12800, 934,536
138,480 gg,338 185,676 6,000 427894
347 315 533 837 462,843 7,500 1,050,185

.............................................
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Highway Users Tax" - Projected FY2009-10 Revenues

......

275,710

Streets & Highways Code Sec. TOTAL
Sec2105@ Sec2106 “‘”l Sec21 07‘3’| Sec2107.5 EY2009-10
973797 843,048 TAGT IS G000 2,994,667
278,313 187,312 370888 7900 844,012
Ty e80.714 4775836 9702505 20 000 24,779,054

450,808 ;;oo 226 600,520 '_“_ijsoo ,,,,, 1 358 874"
205,031 408,922 7500 974 805
53117 97.978 3,000 227,618
346,716 695,066 7,500 7,570,885

50367348 5984118
lllllll T AT

62.810 126.494

215 435 460,099

228 58D 482 278

54,463 108,248

1578974 967,609 2 104,190

.................................................................................................................

1 25 B

123,641

........

......

163 024

131,230

217,251

---------

___________ 72,205 60,875 962223600 232,301
' 57 446 76,654 3,000 186,441
........... 47,468 63258 2000 154,438
243425 324,395 8,000 767 335
N 4D 54251 2000 131,403
[MONT 142,024 107,866 189,265 6,000 445185
BRI 21,027 20,178 28,022 1,000 70,228
BURLINGAME """ 157,213 118,874 209,507 6,000 491,594
COLMA 8,785 11,306 11707 000 32,797
DALY'CITY 579,254 424733 771,931 10,000 1785818
EAST PALO ALTO 179,161 134,780 238,765 558,698
FOSTER CITY 165 061 124 561 519,965

......................................................................................

HALF MOON BAY D T T e e e R L TR S TR L LT

71 050 POLTY AT TV NIRRTy LY

56,430

DALES 2000,

HILLSBOROUGH "~ """ 61,389

JMENLO PARK o 171,498 129,227 228,544

MILEBRAE e 118,478 89,361 155,219

BACIFICA | o 215,763 161,299 . 287,519

PORTOLA VALLEY e 25,285 23,249 .. 33,668

LREDWOOD CITY 420,815 309,911 ... 560,792~ ...0800 1299018

SAN BRUNO s 236,601 176,408 315,802

SAN CARLOS 157.158 118,835 209,434

AN MATEQ 521,807 382,956 895 108 7 500 1,607,171

SOUTH SAN FRANCISCO " 347157 . 266,529 462,632 7,500 1073818

oo To s (o) 30,634 27,141 40,824 2,000 . 100599
01 May09 catiforniaCiyFinance.com Page 9 of 12



Highway Users Tax" - Projected FY2009-10 Revenues

Streets & Highways Code Sec. TOTAL
Seczws‘s’f Sec2107 ‘3’1 Sec2107.5' EY2009-10
R N
...................................................................................................................... 105,860 e 310
550633 U000 487,21
47,475 600”168 418
». EERC A a
SANTA BARBARA "™ 512,773 883,337 7, 1,487,530
SANTA MARIA 496,195 274,900 661,245 7,500 1,439,840
30,253 21,399 40,316 2,600 93968
218,721 145641 291,475
302,537 199,559 403,170
278,694 184,221 371,396
154,076 104,055 205 326
48,127 35,899 64,136
164895 111,080 219,878
MILPITAS " 378,064 248,145 503,819
MONTE SERENO " 16,492 17,478 25975
JORGAN HILL s S 100, 142,358 o 28483 8000
MOUNTAIN VIEW ™ 402,642 263 956 536,573
PALO AT 345104 226,942 459 896 7.500 1,089,442
AN JOSE 5,368,904 3,471,582 7,181,420 20,000 16,061,906
SANTA CLARA " 626042 409,598 838 281
SARATOGA ... 172,094 115,620 229,284
""" (49047 486,796 998,203
....... 55,485 38,878 73941
316,555 198,564 421851
................... 63’703 43’904 [ 84’893
281,560 A 375,243
________________________________________ 58,148 59426 77,490 3,000 198,064
‘REDDING 492,874 466,729 656,752 7,500 1,623 806
SHASTA LAKE 56,231 57,630 74,938
........ T
.......................... 9'080 6’459
13,886 45,006
8,573 7800 e 3090 2121
8,080 16,163
12,025 11,053
281 143505
9,704 7432
19,036 21,991
39,558 69,925

01May09
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Highway Users Tax" - Projected FY2009-10 Revenues

Streets & Highways Code Sec.

TOTAL

Secz1as‘3’| Sec21o7‘3’i Sec2107.57 FY2009-10

203,055 6,000
......................................................... 128,058 000 220,30
714,716 10,000
58,577 2,000
ZOISUN CITY 153,542 196,187 204,615 5000 o 210345
527,755 353,649 703,303 7,600

447,008

10,000

.............

............................................... 37'936 62,249 seeakes 2'000
41,036 33,927 516886 2,000
83,779 ... 49,992 84,994 3,000 .. 201,766
312,705 555,829 416,720 7500 063 754
534,550 170,601 373 538" 6,000 R 65
SANTA ROSA 871,274 630,394 1.161,087 70,000 5,862,755
SEBASTOPOL o 42,798 .. 39,170 57,031 2,000 126,996
DONOMA e 4182 s 43,198 72,177 2,000 e 171,537
WINDSOR 144670 107,133 163,762 6,000 450,565

6,000 700,950

33,695 26,066 44,803
1143335 721,469 175623,643
NEWMAN . 57,653
OPAKDALE o eesrnsscsssenmsmanns 105,311
PATTERSON 116,615 5,000 352,084
RIVERBANK et 118,491 SN 1 431 5000 ........580,594
TURLOCK 382,088 244,395 509,183 290 1,143,166
47724 34,848 63599 2,000 148,171
46,504 34,416 61,873 2000 144,894
344,946 553582 459685 7.500 1,035,713
30,842 55 444 3,000 124,639
RED BLUFF 76,309 54,508 100,559 3,600 233,175

........ T

......................................................................

........................................

2,385

............

UL OO 111 SOLE 1L

.......................................................................................................................................

L= O 114,842 """ 73394 153,042
EXETER e 58,437 39,721 77,875
FARMERSVILLE 57 576 39,209 76.728

LINDSAY e 83,483 42,628 84,160  ...3000 ...192841
PORTERVILLE " 282 452 173,055 376,404
FULARE 312471 190923 416,408
VISALIA 661,691 398,780 881,791
"""""""" 40,977 29329 54807
"""" 33,698 34 866

01MayG9
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Highway Users Tax" - Projected FY2009-10 Revenues

Streets & Highways Code Sec. TOTAL
Sec2106(3’| Sec21o7‘3’l Sec2107.5@ FY2009-10

............................

543119 476,106 500

s ORTZE i AB BT 2000 200 AT

,,,,, 138,601 267,183 6,000 515 578
34,552 59,193 2.000

00,493
44,418

....................

........ 1:061,474 712,588 1,414,553 70,600
125,338 86,431 162,898 5,000
586,601 3g8.006 788,731 70,000
180,873 112,168 214,384 6,000
ST VAITEY 684,343 461,187 911,875 16,6605, 087 484

THOUSAND QOAKS _ _ 700,842 472,034 833,697 10,000

...........................

...................

DAVIS TSR 430 546851

WEST SACRAMENTG """ 256,337 177,762
30,836

210,094

Total $171,961,634 $107,226,280 $233,507,584 $ 2,636,500 $515,331,208

N :

1. Projections based on actual aliocations as reported by the California State Controller. The Highway Users Tax is also
known as the "Motor Vehicie Fuel Tax", the "Gasoline Excise Tax" and "Article XIX Revenues."

2. Rolling Hills has no public streets and is therefore not eligible for Highway Users Tax allocations,

3. Rev&Tax 2105, 2106 and 2107 amounts are paid monthly. Includes special payments for snow remavai.
4, Rev&Tax 2107.5 amounts are typicatly paid by the State Controller once per year in July.

01May09 LaliforntaCityFinance.com Page 12 of 12



NIELSEN, MERKSAMER,
PARRINELLO, MUELLER & NAYLOR, LLP

ATTORNEYS AT LAW
1415 L STREET, SUITE 1200
SACRAMENTO, CALIFORNIA 95814

TELEPHONE (916) 446-6752 PFAX (916) 446-6106

June 12, 2008

PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION

TO: Chris McKenzie, Executive Director
League of California Cities

FROM: Richard D. Martiand

RE: Highway Users Tax Account

You have asked that we review the Governor's proposal to allocate 25% of the
revenues in the Highway Users Tax Account {(HUTA) to the state for payment of current
debt service and reimbursement of the State for the payment of prior debt service on
voter approved transportation-related state issued bonds. The entire 256% is to come
from HUTA funds allocable to cities and counties. While one cannot predict how the
courts might rule, for the reasons stated below, it is our opinion that the most
reasonable interpretation of the relevant constitutional provisions is that reallocation to
the state of the cities’ and counties’ allocation under HUTA would violate Article XIX,
sections 3, 5 and 6 of the California Constitution.

Proposition 5, placed on the June Primary 1974 election ballot by the Legislature,
amended then Article XXVI of the California Constitution (since renumbered Article XiX}
to provide cities and counties greater control over their allocation of funds from the
Highway Users Tax Account (HUTA). For the first time, authorization was granted to
use HUTA funds for the payment of debt service on voter approved transportation-
related bonds. (Cily of Costa Mesa v. Connell (1999) 74 Cal.App.4™ 188, 195.) Section

MARIN COUNTY OFFICE ¢ 2350 KERNER BOULEVARD, SUITE 250, SAN RAFAEL, CALIFORNIA 94301 « (415) 389-6800
WWW.NMGOVLAW.COM
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5 of Article XIX provides that the state and cities and counties may use up to 25% of
their respective allocations of HUTA funds for the payment of debt service on voter-
approved bonds for research, construction, improvement, maintenance and operation of
public streets and highways. Specifically:

The Legislature may authorize up fo 25% of the revenue available for
expenditure by any city or county, or by the State, for the purposes
specified in subdivision (a) of Section 1 of this article fo be pledged or
used for the payment of principal and interest on voter approved bonds
issued for such purpose.

The Legislature has provided such authority to cities and counties in Streets and
Highway Code section 2107.4 and to the State in Government Code section 16965.
Neither sections 2107.4 and 16965, nor Article XIX section 5, provide that the State may
use the cities’ and counties’ allocation of HUTA funds to fund the State's debt service on
voter approved transportation-related state issued bonds. The Govemnor's proposal, in
essence, reallocates HUTA funds otherwise allocable to cities and counties to the State
to meet the State's General Fund obligations for current debt service and to reimburse
the General Fund for payments of prior debt service on voter approved transportation-

related state issued bonds.

The manner in which HUTA funds are allocated to cities and counties Is
governed by statute (See Streets and Highways Code sections 2100 to 2128.1).
Proposition 5 restricted the power of the Legislature to amend these provisions, as they
existed when Proposition 5 was adopted. Article XIX, section 3 provides:

"The Legislature shall provide for the allocation of the revenues to be
used for the purposes specified in Section 1 of this Article in a manner
which ensures the continuance of existing statutory allocation formulas
for cities, counties, and areas of the State, until it determines that
another basis for an equitable, geographical, and jurisdictional
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distribution exists; provided that, until such determination is made, any
use of such revenues for purposes specified in subdivision {b) of
Section 1 of this article by or in a city, county, or area of the State shall
be included within the existing statutory allocations to, or for
expenditure In, that city, county, or area. Any future statutory revisions
shall provide for the allocation of these revenues, together with similar
revenues, in a manner which gives equal consideration to the
transportation needs of all areas of the Sfate and all segments of the
population consistent with the orderly achievement of the adopted

local, regional, and statewide goals for ground transportation in local
general plans, regionaf fransportation plans, and the California
Transportation Plan." (Emphasis added.}

Reallocation to the State of 25% of the cities' and counties’ total allocation from
HUTA is inconsistent with the italicized language, above, and section 5. In effect, the
Governor is treating HUTA as a general revenue source which the State may tap to
meet its own debt service obligations. The Governor's proposal is not only inconsistent
with sections 3 and 5, but with section 6, added by the Legislature to Article XIX in 1998
as part of Proposition 2 on the November election baliot. Section 8 permits the State to
borrow funds from HUTA for one fiscal year, three if the Governor proclaims a fiscal
emergency or the estimated revenues for the current fiscal year are less than the
aggregate revenues of the preceding year, adjusted for changes in cost of living and
population,

in the official ballot pamphlet for the November 1898 General Election, the
Legistative Analyst, in describing Proposifion 2, set forth the general background of
transportation funding, stating in part:

Currently, revenues derived from the gas tax on motor vehicle fuel
used in vehicles on public roads and revenues from fees and taxes
on motor vehicles are restricted to specified transportation
purposes by the California Constitution. The State Constitution,
however, permits these revenues to be loaned temporarily to the
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state General Fund with the condition that the loaned amount must
be repaid. The state General Fund supports non-transportation
activities such as education, corrections, and health and social
services programs.

The Analyst then described the changes that would be made by Proposition 2 by
stating in part:

This measure amends the California Constitution to restrict the
conditions under which state transportation funds, including
gas tax revenues, revenues from fees and taxes of motor
vehicles and their use, and funds in the Public Transportation
Account, can be loaned to the state General Fund.
Specifically, loans to the state General Fund in any fiscal year
must be repaid within that fiscal year, except the repayment
may be delayed up to 30 days after a state budget is enacted
for the subsequent fiscal year. Loans extending over the fiscal
year may be made only if the Governor declares a state of
emergency which would result in a significant negative impact
to the General Fund, or if there is a decrease in General Fund
revenues from the previous year's level. Loans extending
over the fiscal year must be repaid in full within three fiscal
years.

The Attorney General's title and summary for Proposition 2 stated in part:

Requires loans of transportation related revenues to the
General Fund be repaid the same fiscal year, or within three
fiscal years if the Governor declares an emergency
significantly impacting the General Fund or General Fund
revenues are less than the previous fiscal year's adjusted
revenues.,

There was no argument in the ballot pamphlet opposing Proposition 2. The
argument in support of Proposition 2 stated in part:
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Proposition 2 will prevent the Governor and the Legistature from
borrowing transportation funds for other purposes except in specified
economic emergencies. And It requires a prompt payback when they
borrow. PROPOSITION 2 WILL RESTORE CALIFORNIA'S
TRANSPORTATION TRUST FUNDS,

The reasonable Interpretation of Proposition 2 Is that it permits funds from HUTA
to be used for General Fund purposes only if borrowed and repaid within the specified
periods. To suggest that because Proposition 2 does not expressly prevent an outright
diversion of HUTA funds for General Fund purposes, such diverslon is authorized, would
ascribe to the Legislature and the Legislative Analyst an Intent to deceive the voters. In
Giles v. Horn (2002) 100 Cal.App.4™ 208, 220 the court stafed; “We must select the
construction that comporis most with the apparent intent of the Legislature, with a view
to promoting rather than defeating the general purpose of the statute, and avoid an
interpretation that would lead {o absurd consequences.”

The potential ramifications of the Governor’s action on the citles’ and
counties’ allocation of HUTA funds is significant. Reimbursement of the State for
payment of prior debt service is merely a means of placing revenues in the
General Fund for General Fund purposes not for the payment of existing debt.
Thus, under the guise of reimbursing the state for prior payment of debt service,
the Governor could determine the aggregate amount paid over time for debt
service on transportation-related state-issued bonds, and each year reallocate a
portion of the cities and counties allocation of HUTA funds fo the General Fund
until all prior debt service has been reimbursed.

For the reasons stated above, it is our opinion that the most reasonable
interpretation of Propositions 5 and 2 is that they do not permit reallocation to the
State of the cities’ and counties’ allocation of HUTA funds through any mechanism
other than borrowing in accordance with Article XIX section 6.

RDM/mc



